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Q&A With Fried Frank's Elliot Polebaum 

Law360, New York (May 12, 2016, 4:41 PM ET) --  

Elliot E. Polebaum leads Fried Frank Harris Shriver & Jacobson LLP's international 
arbitration practice, dividing his time between the firm’s Washington, D.C., and 
Paris offices. He serves as arbitrator, including in recent disputes between U.S. and 
Indian pharmaceutical companies; Chinese and U.S. parties to a supply agreement; 
a Japanese contractor and South American customer; and Canadian and Argentine 
parties to an acquisition agreement. 
 
Polebaum has appeared as counsel before tribunals throughout the world. He 
recently represented a European aerospace company in an ICC arbitration in New 
York arising from an agreement to design and supply airframe components; a multi-
national energy company in an ICSID arbitration against the Government of 
Uganda; the owners of an industrial project in the Middle East against an engineering firm in an 
UNCITRAL arbitration in London; a French claimant in an UNCITRAL arbitration in Geneva arising from a 
joint venture in Turkey; a French respondent in an arbitration in New York concerning disputes over 
avionics patents; and Turkish claimants in ICC arbitrations in Istanbul, Helsinki and Frankfurt. 
 
He is adjunct professor of law at Georgetown University Law Center and is the author of "International 
Arbitration: Commercial and Investment Treaty Law and Practice" (2015). He served as law clerk to U.S. 
Supreme Court Justice William Brennan and to U.S. Circuit Judge James Oakes. 
 
Q: What attracted you to international arbitration work? 
 
A: I took a somewhat circuitous route. From as early an age as I can recall, I wanted to be a lawyer — call 
it Perry Mason syndrome. Also, at age 15, I started studying French and took to it. At age 16, I persuaded 
my parents to let me go to Paris and take summer classes at the Alliance Française. I liked that too, so I 
went back to France for my last year of high school and lived with a French family in Rennes. In those 
days (the late 1960s), few people in Rennes spoke English, so it was a total immersion experience. Later, 
in private practice, I started as a general commercial litigator, but I always hoped to marry that 
experience with a strong interest in “international” (whatever that meant at the time), which came from 
studying in France and subsequently living in both Paris and Brussels. 
 
The opportunity came along when I was a mid-level associate at Fried Frank. We received a new matter 
involving a dispute between a Swedish client and a U.S. party, which was subject to arbitration. The 
assigning partners knew I had an interest in “international” and put me on the case. I did that case and 
thereby became the firm “expert,” so that when the next arbitration matter came in it went to me, and 
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so on. After I became a partner, I was able to use my experience in France and knowledge of things 
French to develop relationships with a number of French companies, which became clients that I have 
now represented for many years. This is a roundabout way of coming back to the question of what 
attracted me to international arbitration. 
 
The practice has allowed me to work in disputes, but to do so in a context where a typical case unites 
parties, lawyers and arbitrators from multiple jurisdictions, backgrounds, cultures and experiences. 
Beyond legal ability, this practice requires people skills and an appreciation for cultural differences to 
navigate a multinational environment. Also, a much higher percentage of arbitrations go through to final 
award than do civil litigations in the U.S. to final judgment, so in that respect the practice provides an 
extra dollop of excitement. Finally, international arbitration presents an opportunity for practitioners to 
act not only as counsel but also as arbitrator. I have had the good fortune to be appointed arbitrator in 
many cases over the years, and now am in the process of transitioning to full-time arbitrator status over 
the next year or so. 
 
Q: What are two trends you see that are affecting the practice of international arbitration? 
 
A: There is more and more criticism of the basic architecture of investor-state arbitration and I think this 
criticism is increasing in stridency. In the 2008 primary campaign then-Senators Barack Obama and 
Hillary Clinton criticized the The North American Free Trade Agreement. More recently, the Trans-Pacific 
Partnership has received ferocious criticism, particularly during the current political season and Senator 
Elizabeth Warren has led the charge against investor-state dispute settlement (ISDS). In the context of 
the Transatlantic Trade and Investment Partnership negotiations between Europe and the U.S., the EU is 
considering an investment court system that would consist of a panel of 15 judges appointed for a fixed 
term, a radical departure from the current system. 
 
To some extent the investment arbitration community has brought some of this criticism and the reform 
proposals on itself. For example, the decision on jurisdiction and admissibility in Abaclat strained the 
boundaries of treaty interpretation, leaving the impression that the arbitrators tried too hard to retain 
jurisdiction. Additionally, in the Yukos enforcement proceedings, the argument has been made directly 
that the tribunal members found jurisdiction in order to further their own financial interests. In fact, 
investors lose many investment arbitrations at the jurisdiction stage, but what is unfortunate is that 
weak decisions like Abaclat and an opportunistic argument such as that made in Yukos give ammunition 
to opponents of ISDS. 
 
The other, and more positive, circumstance affecting international arbitration is increasing transparency 
in commercial cases, while still protecting the important attribute of confidentiality. Here, I would note 
the ICC’s decision to begin identifying on its website the arbitrators (by name) who are sitting in ICC 
cases. While some have suggested that this feature may lead to more challenges, that remains to be 
seen, but I think this development will provide parties and counsel a better opportunity to gauge the 
true availability of arbitrators. This in turn may enhance diversity among those being selected to sit in 
ICC cases. The ICC has also decided to communicate reasons for its decisions on challenges to, and 
replacement of, arbitrators, which can be expected to provide, over time, useful guidance to parties and 
their counsel where the lines are drawn in these circumstances. These are useful steps in removing 
some of the opacity that surrounds who sits on ICC tribunals and when an arbitrator may no longer sit 
on a particular case. 
 
 



 

 

Q: What is the most challenging case you’ve worked on and why? 
 
A: I have four or five cases that I would put in this category, but since I am not being asked to pick a 
favorite child, I would highlight an ICC case initiated by a U.S. company against a European aerospace 
and defense company that I represented with several outstanding colleagues. We had an all-star 
tribunal hearing the case. We also had very talented and experienced opposing counsel, which I mention 
because having quality opposing counsel facilitates the handling of a case. 
 
What made this case challenging were several considerations: both sides considered that the contract 
clearly supported its position; there were difficult engineering issues with respect to certain airframe 
components under consideration (requiring complex expert testimony of, on our side, a professor of 
aeronautics and astrophysics), and each side blamed the other; and the damages issues were unusually 
complicated and multifaceted. We had an interim measures proceeding, a seven-day hearing on the 
merits, and 400-page post-hearing memorials on both sides, followed by a day of closing oral 
arguments. In addition to being among the most challenging cases I have handled, this was also among 
the most satisfying. Claimant’s claims failed in toto, and the respondent succeeded on its counterclaims, 
winning an award of about 98 percent of the damages requested and a comparable percentage of its 
costs and expenses. 
 
Q: What advice would you give to an attorney considering a career in international arbitration? 
 
A: First, I think it is helpful for native English speakers to master at least one foreign language. Several 
years ago, I gave this advice to a group of college students contemplating careers in law and who had an 
interest in some vague concept of “international law.” A perceptible groan went up from the group 
upon hearing this pearl of wisdom because learning foreign languages had long since fallen out of favor, 
and most American students were never very good at it in the first place. But international arbitration is 
by definition transnational and a deep knowledge of another language and its attendant history, 
literature and culture can foster an appreciation and respect for other ways of doing things and a 
flexibility and open-mindedness that are hallmarks of the arbitration process. 
 
Second, while law students these days seem to want to jump headlong and exclusively into international 
arbitration, a few years spent practicing general commercial litigation will pay dividends. Young lawyers 
will learn the importance of documents and how to use them, and should have the opportunity to take 
depositions, which is good training for examining witnesses in arbitration hearings. They will have 
opportunities to examine witnesses in depositions at a much earlier point in their careers than they will 
to examine a witness at a final hearing on the merits in an international arbitration. So young lawyers 
should take advantage of that opportunity and learn the craft of formulating good questions and lines of 
questioning. Third, when young lawyers migrate from litigation to arbitration, they should be sure to 
leave behind any bad habits they may have picked up from the no-holds-barred style of U.S. litigation as 
it is practiced today in some quarters; fishing-expedition style discovery, kitchen-sink approaches to 
claim submission, and chest-thumping bravado and nastiness do not translate well into international 
arbitration practice. 
 
Q: Outside of your firm, name an attorney who has impressed you and tell us why. 
 
A: As arbitrator I have observed some outstanding advocates over the years, but I prefer to identify 
someone who has been opposing counsel, a position from which one gets to see the full picture and not 
just what the arbitrators see. In that spirit, I would mention Catherine Amirfar, who is now counsellor in 
the Legal Adviser’s Office at the State Department. When she was in private practice, Catherine and I 



 

 

squared off in an ICC case. She did a superb job for her client. Her legal skills were excellent, but just as 
importantly she was always reasonable to deal with, whether the subject was tribunal selection, 
document disclosure, or the myriad procedural issues that needed to be addressed along the way. She 
exemplifies what is best about the international arbitration community — skilled advocacy and a 
reasonable and trustworthy adversary with which to deal. And, by the way, she won her case. 
 
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice.  
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